JURY INSTRUCTIONS

FOR

RETALIATION UNDERTITLE VII

LAW PROHIBITING RETALIATION

Faintiff has brought hisher cam under Title VII of the Civil Rights Act of 1964, which prohibits
employers, like [defendant], from taking retaiatory personnel actions against employees who have
previoudy engaged in activity protected by Title VI, such as pursuing a complaint of employment
discrimination. Itis, therefore, unlawful for a[defendant] to refuse to hire a person because that person
is[i.e. pursuing acomplaint of discrimination]. 1t isundisputed in this case that plaintiff engaged in
protected activity when he/she[i.e. filed an EEO complaint], so the only issue for you to decide is

whether plaintiff was denied employment as aresult of that protected activity.

PROOF OF RETALIATION

It is up to you to decide whether plaintiff has proved his’her claim of retdiation by a preponderance of
the evidence. It is plaintiff's burden to show thet it is more likely so than not so that hisher engaging in
protected activity was a substantia factor in the decison of the defendant to [i.e. withdraw ajob offer].
If you find that he/she has met that burden and that it is more likely so than not so that hisher [i.e.
pursuing acomplaint of discrimination] was asubstantia factor in the decison of the defendant to [i.e.
withdraw ajob offer], then your verdict should be for the plaintiff. 1f, on the other hand, you find that it
ismore likely so than not so that the explanation given by the defendant for [i.e. withdrawing the job
offer] was not asubgtantia factor in the decision it made, then your verdict should be for the defendant.
Alternatively, if you do not believe the given explanation was the red or full reason for the defendant’s
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decison to [i.e. withdraw the job offer], you may find that plaintiff has proven hisher clam of
retdiation, particularly if you believe that the [defendants] who testified did not put forth honestly the
reason for their decison to [i.e. withdraw the job offer]. If you have determined that plaintiff has
proven by a preponderance of the evidence that retaiation was a substantia factor in the defendant's
decison, then you must dso determine whether the defendant has proven by a preponderance of the
evidence that it would have [i.e. withdrawn the job offer] even in the absence of retdiation. Y ou must
determine whether the defendant has shown that it is more likely so than not so that the [defendant]
would have made the same decison even if you find it more likely so than not so that retaiation was a

subgtantid factor in the decision it made to [i.e. withdraw the job offer].

PROOF OF INTENT

Proof of retdiatory intent iscriticd inthiscase. Retdiation isintentiond if it is done voluntarily,
deliberately, and willfully. Retaiatory intent may be proven ether by direct evidence such as satements
made by a person whose intent is a issue, or by circumgtantia evidence from which you can infer a
person’sintent. Thus, in making a determination as to whether there was intentiond retdiation in this
case, you may consder any statement made or act done or omitted by a person whose intent isin issue
aswdl| asdl other facts and circumstances that indicate his or her state of mind. Y ou may dso infer
that a person intends the natural and probable consequences of acts knowingly done or knowingly

omitted.

RIGHT TO MAKE BUSINESS DECISIONS
In this context, please bear in mind that an employer has the right to make business decisions for any
reason, whether good or bad, so long as those decisions are not motivated by afactor that the law
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makesillegd, such asretdiation. It isnot your function to second guess the decison the [defendant]
made in this case, but solely to determine whether in making that decision the [defendant] broke the law
by permitting retdiation to be a substantid factor in its decison to [i.e. withdraw the job offer]. Thus,
even if you persondly disagree with that decision or think it harsh or unreasonable, you may not permit
that fedling to influence in any way your determination of whether or not the [defendant] retdiated

againg [plaintiff] when it decided to [i.e. withdraw the job offer].

DAMAGES - RETALIATION

| will now give you ingtructions about how to calculate damages. 'Y ou should not consider the fact that
| am giving you this indtruction as suggesting any view of mine as to which party is entitled to your
verdict in this case, or that | think that you should award any damages to plaintiff if you fed sheis
entitled to your verdict. Those decisons are entirely for you to make. | am giving you these
ingructions solely for your guidance, in the event that you find in favor of [plaintiff] on hisher dam
againg the [defendant]. The fact that | do does not in any way mean that | think you should award any
damages, that is entirely for you to decide. If you find for [plaintiff] on hisher claim that the [defendant]
retaliated because he/she was i.e. pursuing acomplaint of discrimination], then you must determine
whether he/she is entitled to damages in an amount that is fair compensation. 'Y ou may award
compensatory damages only for injuries that the [plaintiff] proved were caused by the [defendant’ 5
alegedly wrongful conduct in [i.e. withdrawing the job offer]. The damages that you awvard must be fair
compensation, no more and no less. Y ou may award compensatory damages for emotiona pain and
suffering, inconvenience, and mental anguish if you find that there were caused by [defendant’s]
retaiation. No evidence of the monetary vaue of such intangible things as pain and suffering has been
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or need beintroduced into evidence. Thereis no exact standard for fixing the compensation to be
determined for these dements of damage. Any award you make should befair in light of the evidence
produced at trid. In determining the amount of damages, you should be guided by dispassionate
common sense. Y ou must use sound discretion in fixing an award of damages, drawing reasonable
inferences from the factsin evidence. Y ou may not award damages based on sympathy, speculation,
or guesswork. On the other hand, the law does not require that the plaintiff prove the amount of hisher
losses with mathematicd precision, but only with as much definiteness and accuracy as circumstances
permit. Y ou may not consider the amount of lost wages or other benefits, if any, clamed by the plaintiff
inthiscase. Likewise, you may not consder the cost to plaintiff of hiring an attorney. Those attorneys
fees and lost wages are determined by the Court, if necessary, and may not be included in your

damages award.



